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Submission to the Portfolio Committee on Transport on State Capture, 

Governance and an Emergency Safety Plan  

6 February 2018 

Introduction to #UniteBehind 

1 We present this submission on behalf of #UniteBehind, a voluntary association of people’s 

movements, legal, policy and support organisations advocating for justice and equality. The 20+ 

organisations which constitute #UniteBehind include, among others, the Alternative Information 

and Development Centre, the Centre for Environmental Rights, Women’s Legal Centre, Social 

Justice Coalition, Ndifuna Ukwazi, Equal Education, Women and Democracy Initiative (Dullah 

Omar Institute), Right2Know (Western Cape) and UDF Veterans Network.  These organisations 

are supported by communities of faith such as the Western Cape Religious Leaders Forum and the 

South African Council of Churches and the Muslim Judicial Council. #UniteBehind is 

predominantly Western Cape-based but many of our constituent organisations operate across the 

country.   

2 #UniteBehind emerged out of the Cape Town Ahmed Kathrada Memorial, held on 6 April 2017. 

This event brought together thousands of people from across Cape Town, equally motivated to 

honour the memory of Comrade Kathy and to protest the assault on the democratic state which at 

that time had just been epitomised by the cabinet reshuffle that saw the removal of Pravin Gordhan 

and Mcebisi Jonas from the Ministry of Finance. Gordhan addressed the memorial along with 

activist leaders from Black African and Coloured communities from across the Cape Flats.  

3 Our key mission in #UniteBehind is to build a just and equal society where all people share in the 

country’s wealth, participate in the decisions that affect their lives, and where the environment is 

sustainably protected for future generations. One of our central demands is the building of a safe, 

reliable, affordable, efficient and quality public transport system, in particular a commuter rail 
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service. Dealing with the endemic corruption, state capture, political interference by the Executive, 

incompetence and maladministration at the Passenger Rail Agency of South Africa (PRASA) is one 

of our most immediate and urgent campaigns to give effect to the right to safe, reliable, efficient rail 

transport for all.  

URGENT LEADERSHIP INTERVENTIONS REQUIRED FROM PARLIAMENT; A NEW 

PRASA BOARD AND EXECUTIVE MANAGEMENT  

4 Safety and security represents an urgent emergency and PRASA is mired in state capture, corruption, 

mismanagement and maladministration.  The crisis in safety and security cannot be adequately 

resolved without simultaneously addressing the crisis in governance and management. We therefore 

request the following urgent action to bring relief to workers, students, communities and the 

economy.   

4.1 The Passenger Rail Agency of South Africa (PRASA) will not emerge from the current 

crisis unless and until a new board is appointed. Cabinet must instruct the Minister of 

Transport to appoint a credible new board with the requisite qualifications, experience, 

skills and competencies.  

4.2 All those implicated in corruption, mismanagement, maladministration must be removed 

from PRASA. Parliament must instruct the Board to continue investigations and to support 

all criminal and civil proceedings against those involved in state capture and corruption at 

the rail agency.  

4.3 Investigations must be concluded and the rapid prosecution of cases against all those involved 

in the criminal enterprise to capture PRASA must be prioritised.  In particular, Sfiso Buthelezi, 

Makhensa Mabunda, Lucky Montana, Mthura Swartz, Roy Moodley, Mario Ferreira, Arthur 

Fraser, Manala Manzini, Auswell Mashaba, Josephat Phungula, Chris Mbatha, Daniel 

Mthimkulu, Rebecca Setino, Maishe Bopape and Ernest Gow have cases to answer based on 

all the available evidence. See our attached annexures and submission to Parliament for further 

details on the above individuals. 

4.4 Criminal investigations must also include international companies such as Vossloh 

Espana/Stadler Rail which has stolen billions of rand through contracts like Swifambo Rail 

(locomotives).  The relevant European regulatory authorities must be contacted.  
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4.5 A qualifications, skills, competencies and life-style audit is urgently needed for PRASA 

management at every level, starting with head office and its Western Cape region. The new 

Board must lead this audit to ensure that people’s needs are prioritised and the economy 

(particularly in Cape Town where the rail system forms the backbone of all public 

transport) is stabilised.  

4.6 All PRASA appointments must be merit based with open competition. Only appropriately 

qualified, skilled, competent and experienced people must be appointed at managerial and 

supervisory levels. 

4.7 An urgent safety plan is needed to enable commuters to travel without constant fear of being 

crushed to death, thrown from the train or attacked by criminals. We believe the following 

are among the immediate steps required: 

4.7.1 The reopening of the Central Line with adequate security. 

4.7.2 Security employed by PRASA must be qualified and PSIRA compliant. They must 

be supported by the South African Police Service and the Law Enforcement 

Officers of the City of Cape Town. All current security employees must be assessed; 

where possible redeployed and trained. Those with serious criminal records must be 

dismissed. 

4.7.3 The protection of commuters and all workers, particularly women, children and 

other vulnerable people, must be prioritised. This can be partially achieved through 

securing of stations and their surrounds (including proper lighting and CCTV 

surveillance).   

4.7.4 Separate compartments are needed for women, children and differently abled 

commuters. This has been successfully implemented in other countries such as 

India. Organisations such #UniteBehind and the broader commuting public must 

be involved in the development of a plan with clear objectives; targets; deadlines and 

budgets. 

4.7.5 Specific details and timeframes for any such safety plans or measures be 

communicated to all commuters. 
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4.8 In Cape Town the passenger rail service must be coordinated and at an appropriate time 

transferred to the relevant local authority as contemplated the Draft White Paper of the 

National Rail Policy – June 2017. Much of our work involves campaigning against the anti-

poor and anti-black policies of the City of Cape Town’s DA administration, but in this 

instance the City has made a realistic set of recommendations which should be taken 

seriously. Most importantly however, is that the National Land Transport Act requires that 

all land transport including rail be integrated with municipal transport. This international 

standard is crucial to the provision of efficient, accessible and reliable integrated transport 

systems in our metros.  

4.9 Alternative forms of transport, like busses, must urgently be provided to commuters who 

ordinarily use lines that are currently suspended or those facing constant delays. 

4.10 In the medium term we need a proper plan: How do we stop delays? What new rolling stock 

is needed? Is there surplus rolling stock elsewhere? Which of the existing coaches, not in 

use, could be upgraded rapidly?  

4.10.1 As much as possibly such rolling stock must be manufactured and procured locally 

to develop our manufacturing sector, creating employment and stimulating growth. 

5 The above recommendations combine a set of priorities for parliament, a new board, and a Minister of 

Transport to stabilise the passenger rail service in every region. Government (all its different arms and 

spheres) cannot save our rail service alone. People who use public transport, business, trade unions, 

schools and communities and #UniteBehind stand ready to assist. 

THE URGENT ISSUES FACING PRASA COMMUTERS OF SAFETY AND SECURITY 

AND THE COLLAPSE OF SERVICE  

6 The lack of safety on our country’s passenger trains is a daily nightmare.  

7 PRASA and Metrorail have never complied with the Constitutional Court’s 2004 judgment and 

subsequent Court Order of 2009 in Rail Commuter Action Group and 54 Others v Transnet Limited t/a 

Metrorail and 3 others (see Annexure 1).  This was a matter brought forward by Leslie van Minnen 

who tragically lost his son, COSATU, and many others. 

8 PRASA Western Cape Region currently sources largely incompetent, unregistered and unskilled 
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security personnel who cannot protect themselves, passengers or the assets of the agency. Many 

have criminal records. For more information see the 31 May 2017 letter sent by PRASA’s Mr Ernest 

Hendricks, Regional Security Manager, to Mr Tiro Holele and PRASA’s Corporate Office (see 

Annexure 2). Over 80% of the security staff in the Western Cape are not registered with the Private 

Security Industry Regulatory Authority (PSIRA). Alarmingly the majority of this group are so-called 

Military Veterans who cannot be registered because they have criminal records.  As #UniteBehind 

wrote, in a letter to Minister of Transport, Mr Mkhacani Joe Maswanganyi, on 18 October 2017, the 

manner in which security guards have been appointed and the failure to protect people and assets 

“can only be described as criminal negligence”. (See Annexure 3)  

9 The impression of criminal negligence was amplified when we were provided with a copy of a 

business plan prepared by the City of Cape Town, sent some time ago to PRASA Western Cape, 

offering that “an additional 100 law enforcement officers be added to the City’s resources – split 

40% to focus on infrastructure (cable theft and vandalism) and 60% on commuter safety.” This 

offer was not responded to by PRASA. (see Annexure 4) 

10 #UniteBehind has sent a letter demanding among other things an urgent safety and security plan to 

PRASA Western Cape’s Regional Manager, Richard Walker, on 12 January 2018 (see Annexure 5).  

GENERAL CRISIS AT PRASA: COLLAPSE OF THE SERVICE 

11 The Rail Safety Regulator has reported that there were 495 fatalities, 2079 injuries, and 73 

derailments or collisions of PRASA trains, in 2016/17 (see Annexure 6). Most recently there was a 

derailment or collision: 

11.1 derailment at Bellville Station where 10 passengers were injuries - 18 August 2017 

11.2 derailment at Plumstead Station – 1 November 2017; 

11.3 collision and derailment in the Free State where 254 passengers were injured and 18 were 

killed – 4 January 2018; 

11.4 in Germiston where over 226 passengers were injured;  

11.5 in Germiston – 17 January 2017; 
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11.6 on the Cape Town Central Line (Still suspended) where four trains derailed on a test run 

for the resumption – 18 January 2018.  

12 The Central Line, servicing over 120 000 commuters whom are overwhelmingly working-class and 

poor African and Coloured, has been shut down since the 8th of January 2018 after a security guard 

was murdered. This has cascaded to other sectors of public transport causing unrest for bus and taxi 

commuters as well.   

13 Around 43% of former passengers (~248 500) have stopped using the trains over the past four 

years1; on average over 45% of trains are late and around 16% of all trains are cancelled (July 2017)2, 

with the exception of the Central Line, which has faced far worse collapse.  

14 Up to 57% of trains have been cancelled during certain weeks on the Central Line, with an overall 

400% increase in train cancellations in the Western Cape between 2015 and 20173. 

15 We have reason to believe that PRASA’s management team at a national and regional level, is 

incompetent and dysfunctional. This stems from a decade of state capture, corruption, 

mismanagement and maladministration. 

STATE CAPTURE, CORRUPTION AND MALADMINISTRATION  

16 In August 2015, then Public Protector Advocate Thulisile Madonsela published her report “Derailed” 

(No.3 of 2015/16) based on 32 complaints of maladministration, procurement irregularities and 

corruption at PRASA. Her report dealt with serious allegations of tender fraud, nepotism, corruption 

and conflicts of interest involving former CEO Lucky Montana, amongst others. The Public Protector 

found that 19 of the 32 complaints were substantiated.  

17 A new PRASA Board was appointed in August 2014, under the chairmanship of Mr Popo Molefe. 

On receiving the Derailed report, he set about addressing the extremely serious findings and binding 

                                                           
1   TDA Cape Town. Comprehensive Integrated Transport Plan 2017 – 2022. (Report by City of Cape Town Transport and 
Urban Development Authority - 2017), pg. 41. 
2 Metrorail: Western Cape, Key Stakeholder Engagement Presentation – September 2017 
3 Nceba Hinana, A 400% increase in train cancellations worries the Western Cape. (Business Day, 2017). Available: 

[https://www.businesslive.co.za/bd/national/2017-08-15-a-400-increase-in-train-cancellations-worries-the-western-cape/ ] 

 

https://www.businesslive.co.za/bd/national/2017-08-15-a-400-increase-in-train-cancellations-worries-the-western-cape/
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remedial actions.  According to a statement by Mr Molefe in 2017:  

“in accordance with the recommendations of the erstwhile Public Protector in her report 

entitled Derailed, to address long-standing corruption and governance issues at PRASA… 

the board instituted and completed significant investigations at PRASA and, consequently, 

embarked on litigation to unwind unlawful and corrupt transactions… vindicated most 

recently by the judgment of Francis J in PRASA v Swifambo Rail Leasing (Pty) Ltd, in terms of 

which PRASA succeeded in setting aside an unlawful contract amounting to approximately 

R2.6bn… also taken steps to compel the law enforcement agencies, including the National 

Prosecuting Authority and the Directorate for Priority Crime Investigation, to act against the 

wrongdoers.” 

18 A crucial remedial action ordered by the Public Protector directed PRASA to assist the National 

Treasury in investigations of all contracts above R10 million for the period 2012-2015. 

19 These investigations, commissioned by National Treasury, and conducted by 13 different prominent 

law firms and forensic agencies, implicate among others the current Deputy Minister of Finance Mr. 

Sfiso Buthelezi (former PRASA Board Chairperson) in possible criminal conduct along with politically 

connected persons known to President Jacob Zuma including Mr. Roy Moodley, Arthur Fraser, Mr. 

Makhensa Mabunda and Mr. Mario Ferreira.  

20 The reports reveal a systematic effort to loot the rail agency.  

21 The major companies directly implicated include S-Investments or the “S Group” which includes Siyaya 

Energy, Siyaya DB Consulting Engineers and Siyaya Rail Infrastructure Solutions and Technology. 

Swifambo, Voslo Espana, Royal Secutity, Resurgent Risk Management and Tshireletso Enza 

Construction are also directly implicated although these latter three are not dealt with further in this 

letter.  

22 R15bn was the total value of the contracts investigated by Treasury for contracting periods between 

2012-2015. Specifically, R2.5bn can explicitly be attributed to “irregular” and unlawful expenditure. 

Another R3.5bn is unverifiable due to missing documentation.   The extent of missing documentation 

and/or missing steps in the procurement process can be attributed to fraud with criminal intent. 

23 All the investigators for the Treasury report cited a lack of proper record keeping and missing 
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documentation. In many instances the audit trail was destroyed and where it could be followed it 

showed lack of compliance with the PRASA’s supply chain management process and the PFMA.  

24 Tenders were awarded without any needs analysis having been conducted.  

25 Tender and contract rigging was found to be commonplace. Where competitive tendering processes 

were followed on the surface, the specs and scoring were rigged to allow preferred suppliers to win.  

26 The reports of these Treasury investigations were leaked to #UniteBehind and became known in the 

media under the heading #PrasaLeaks. #UniteBehind published a detailed report on the basis of the 

#PrasaLeaks. (See Annexure 7) 

27 In 2015 the Auditor General issued several adverse findings against the PRASA board and 

management. However, it is noteworthy that the Auditor General failed to come close to detecting and 

exposing the systemic rot, corruption and fraud which has been ongoing for years.  

28 Notably, the Parliamentary Portfolio Committee on Transport failed totally to hold PRASA 

accountable to date. 

29 Further, on 3 July 2017, in setting aside the corrupt Swifambo tender award, Justice Francis stated as 

follows: 

“This case concerns corruption by a public body concerning a tender that will affect the public 

for decades to come… Harm has been done in this case to the principle that corruption 

should not be allowed to triumph. Harm will be done to the laudable objectives of our hard-

fought freedom if I was not to set aside the award. Harm will be done to all the hardworking 

and honest people of our land who refrain from staining themselves with corruption… Harm 

will be done if the benefactors of the tender were allowed to reap the benefits of their spoils… 

Corruption will triumph if this court does not set aside the tender.” 

30 Even a cursory perusal of the Auditor General’s 2015 report, the Public Protector’s ‘Derailed’ report, 

the judgment in Swifambo and the affidavits filed in other matters, gives much reason to suspect that 

offences listed in Chapter 2 of the Prevention and Combatting of Corrupt Activities Act 2004 have 

been committed in relation to PRASA. 
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31 Most seriously, despite mountains of evidence of systemic corruption and state capture at PRASA, the 

Hawks and NPA have failed to act for more than two years (See paragraph 33.3).  

PRASA, UNDER FORMER CHAIR POPO MOLEFE, GOES TO COURT TO RECOVER 

LOOTED FUNDS 

32 During 2017 PRASA, on instructions from its then-Board of Control, under the chairmanship of Mr 

Popo Molefe, instituted legal proceedings against various companies, entities and individuals to 

addresses lapses in governance and recover looted funds. The institution of these legal proceedings 

followed the forensic investigation that was instituted by the BoC under Molefe and the report of the 

Public Protector entitled “Derailed”.  

33 The legal proceedings brought by PRASA were: 

33.1 Siyangena Technologies (Pty) Ltd: This is a review application against an award of two 

contracts to Siyangena for installing security systems at 200 PRASA stations. Former Group 

CEO, Lucky Montana, and the Project Manager on this project, Luyanda Gantsho, are 

implicated. Gantsho has admitted to investigators that he received the beneficial use of a 

penthouse apartment. PRASA’s court papers alleged that Montana had received kickbacks of 

R4.9-million. PRASA’s internal legal department (see Annexure 8) are confident of success in 

the review because the Constitutional Court has recently changed the law to allow a public 

entity to review its own decision and because new evidence has emerged that shows that 

Siyangena knew the contracts were irregular.  

33.2 Swifambo Rail Agency (Pty) Ltd (Case No. 2015/42219): This is the famous case where 70 

diesel-electric locomotives were acquired that exceeded the maximum height specified. The 

tender was worth R3.5bn. (For further details see from paragraph 68 below.) Justice Francis 

set aside the corrupt contract with a scathing judgment on numerous grounds including likely 

rigging of the tender, Swifambo’s lack of tax clearance, PRASA’s failure to secure approvals 

required by the PFMA and various other grounds. Swifambo was granted leave to appeal and 

the appeal is underway.  

33.3 Directorate of Priority Crimes Investigation and the National Prosecuting Authority (Case 

No. 36337/17): This application is for an order directing the Hawks and the NPA to 

investigate complaints laid by PRASA in respect of Swifambo and Siyangena. To date the 
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Hawks have refused, saying that when he signed an affidavit on behalf of PRASA, as 

Chairperson of the Board, which he then was, Dr Popo Molefe lacked the required authority. 

33.4 KPG Media: In this litigation PRASA cancelled an irregular tender based on evidence and 

findings in the Public Protector’s ‘Derailed’ report. KGP Media attempted to interdict the 

cancellation but PRASA opposed this application successfully up to the Supreme Court of 

Appeal 

33.5 A case challenging the unlawful dismissal of the previous Board of Control by Ms Dipuo 

Peters, former Minister of Transport (Case No. 17748/17) 

34 Apart from the last two matters, all the others are either pending or on appeal.  

35 PRASA is also involved in arbitration with Siyaya before Justice Brand (see paragraph 65 below).  

36 It is important to note that PRASA has still not instituted any litigation flowing from the investigations 

of the National Treasury.  

ATTEMPTS TO ‘DERAIL’ THE INVESTIGATIONS 

37 The then Minister of Transport, Dipuo Peters, in August 2016, announced that the investigations 

into corruption that Werksman’s Attorneys had been commissioned to carry out were to be 

curtailed.   

38 In March 2017, Peters went a step further and attempted to remove the PRASA board. This was 

successfully resisted in court as “unlawful” and “irrational”.  

39 President Zuma replaced Peters with Joe Maswanganyi in the cabinet reshuffle at the end of March 

2017. However, according to Mr Molefe, the same pattern continued: 

“The current minister of transport has, however, continued to attempt to thwart the 

operations of PRASA and prejudice its attempts to address Derailed… the new minister has 

refused to meet with the board; despite repeated requests… rather than dealing with the 

critical substantive issues and supporting the work of the board, Minister notified the board 

of his intention to remove the Board in June 2017; and the minister has undermined the 
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authority of the board, including its authority to complete its investigations and take steps 

in addressing corruption at PRASA. The current minister’s actions, unfortunately, dovetail 

with those of his predecessor, who once instructed the board to ‘stop’ the investigations; did 

not appoint a permanent CEO even after the board had followed all due processes; and 

unlawfully terminated the board’s service prematurely and was rebuked by the court for 

having done so.” 

40 Mr Molefe’s term ended on 31 July 2017.  Since he left corrupt practices appear to have re-emerged, 

commencing with the appointment by the Minister of Transport, of an “Interim Board” 

41 The Ministers of Transport at the relevant times: Ben Martins, Dipuo Peters and now Joe 

Maswanganyi appear to have deliberately turned a blind eye to corruption and mismanagement. In 

the cases of Peters and Maswanganyi, there appears to be collusion to obstruct justice.  

UNLAWFUL APPOINTMENT OF AN “INTERIM” BOARD OF CONTROL “UNTIL 

FURTHER NOTICE” 

42 The Minister of Transport appointed “an interim” Board of Control (BoC) for the Passenger Rail 

Agency of South Africa (PRASA) “until further notice”, on the 19th of October 2017.  This 

appointment is unlawful in terms of the Legal Succession to the South African Transport Services 

Act 9 of 1989 (the Legal Succession Act), which does not allow for the appointment of an “interim 

board”.  In the litigation referred to in paragraph 71.5, #UniteBehind has asked the Court to review 

the decision and to find that the BoC was improperly constituted. 

THE INAPPROPRIATE APPOINTMENT OF JUSTICE MAKHUBELE AS PRASA 

INTERIM BOARD OF CONTROL CHAIRPERSON 

43 On 5 October 2017, the Judicial Services Commission (JSC) formally recommended for appointment 

Adv Tintswalo Annah Nana Makhubele SC as a judge in the Gauteng High Court. This followed 

Makhubele’s interview before the JSC. 

44 On 19 October 2017, Makhubele was appointed by Mr. Joe Maswanganyi, Minister of Transport, as 

the Chairperson of the Interim Board of Control of PRASA “until further notice”. The Minister 

seems not to have been concerned that he was appointing an Interim Chairperson who had already 

been recommended for appointment as a judge.  
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45 Two weeks later, on 2 November 2017, Makhubele was indeed appointed by President Zuma as a Judge 

of the Gauteng Division of the High Court, with effect from 1 January 2018. 

46 Makhubele confirmed her impending appointment as a judge in her report to the Parliamentary 

Portfolio Committee on Transport chaired by Ms Dikeledi Magadzi (MP) on 24 November 2018. 

47 To this day, Makhubele remains Chairperson of the Interim Board of Control of PRASA. 

48 Based on the above, #UniteBehind is concerned about a breach of the separation of powers. As 

chairperson of the interim PRASA Board of Control, Justice Makhubele is carrying out functions in 

the executive domain and is accountable to the Minister of Transport, Parliament, the Minister of 

Finance and the Auditor-General. Further, #UniteBehind is concerned about the possibility that the 

standing of the judiciary could be damaged by one of its incoming members appearing to condone ill-

gotten gains.  

49 The Constitutional Court dealt with this question in relation to former President Mandela’s 

appointment of Justice Willem Heath as Head of the Special Investigating Unit. In SA Association of 

Personal Injury Lawyers v Heath and Others (CCT27/00) [2000] ZACC 22; 2001 (1) SA 883; 2001 (1) 

BCLR 77 (28 November 2000) the late President of the Constitutional Court, Arthur Chaskalson, 

held the following when declaring Heath’s appointment unlawful: 

“Under our Constitution, the judiciary has a sensitive and crucial role to play in controlling 

the exercise of power and upholding the bill of rights. It is important that the judiciary be 

independent and that it be perceived to be independent. If it were to be held that this 

intrusion of a judge into the executive domain is permissible, the way would be open for 

judges to be appointed for indefinite terms to other executive posts, or to perform other 

executive functions, which are not appropriate to the “central mission of the judiciary.” 

Were this to happen the public may well come to see the judiciary as being functionally 

associated with the executive and consequently unable to control the executive’s power 

with the detachment and independence required by the Constitution. This, in turn, would 

undermine the separation of powers and the independence of the judiciary, crucial for the 

proper discharge of functions assigned to the judiciary by our Constitution. The decision, 

therefore, has implications beyond the facts of the present case, and states a principle that 

is of fundamental importance to our constitutional order.”  
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50 #UniteBehind wishes to place on record that we have the fullest confidence that judges in our 

democratic constitutional dispensation have followed the prescripts of the separation of powers 

because not one member of our judiciary has since occupied post in the executive’s domain. Justice 

Makhubele is the only such appointment. 

51 You will find annexed a confidential letter (see Confidential Annexure 9) sent to #UniteBehind by 

the appropriate ranking member of the judiciary in which #UniteBehind is advised of the steps 

being taken by said ranking member of the judiciary to manage the problems in regards to Justice 

Makhubele. The annexed letter was in response to a letter from #UniteBehind. We have not 

currently laid a complaint with the Judicial Services Commission pertaining to Justice Makhubele 

because we believe such a course of action can be averted along with any unnecessary tension or 

conflict.  However, we believe that Justice Makhubele must resign from the Interim Board with 

immediate effect. 

52 The latest egregious act of irregular and possibly corrupt action shows that under the Transport 

Minister Joe Maswanganyi and his “Interim” Board chaired by Justice TAN Makhubele, a decision 

was taken to “invest” R1 billion allocated to capital projects in the VBS Bank. President Jacob 

Zuma’s unlawful expenditure on Nkandla was paid through this bank and in the attached 

memorandum we show that he has benefitted directly from state capture at PRASA. Since at least 

November 2017, PRASA has been involved in negotiations with VBS Bank and unlawfully 

committed to invest monies allocated to improve commuter rail services. The Minister of Transport 

Joe Maswanganyi, Justice Makhubele and her Board colleagues along with most of the Executive 

Management are ethically and legally compromised.  #UniteBehind has gained access (through 

whistle-blowers) to letters between PRASA and the VBS Bank. We will provide annexures after this 

hearing. 

THE RECKLESS APPOINTMENT OF MTHURA SWARTZ AS ACTING PRASA RAIL CEO  

53 On 3 January 2018, the Acting Group CEO of PRASA Mr. Cromet Molepo (who was himself 

improperly appointed by the unlawfully appointed Interim Board of Control) announced the 

appointment of a certain Mr. Mthura Swartz as head of PRASA Rail, the main subsidiary in the group.  

54 Mr Molepo was appointed despite the fact that he was suspended by KwaZulu-Natal's Umgeni Water 

on grounds of serious financial conduct, illegal tapping of communications, and unauthorised 

expenditure. He resigned in order to prevent disciplinary action being taken against him. Molepo’s 
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appointment of Swartz also features in our legal challenge mentioned in paragraph 71.5 above.  

55 It is extraordinary that this appointment happened only days after PRASA’s own lawyers, from a large 

reputable law firm, advised PRASA management to immediately suspend Mr. Mthura Swartz who was 

then Executive Manager for PRASA Mainline Passenger Services. This advice was given on 28 

December 2017. The basis for the advice was because complainants and witnesses in new matters of 

victimisation, intimidation, irregular procurement processes and sexual harassment feared for their jobs 

and/or personal safety. Instead of suspension, Mr. Swartz was on 1 January 2018 promoted to the 

position of Acting PRASA Rail CEO where he has power and control over all whistle-blowers, 

complainants, potential witness and documentary evidence. 

56 On 5 January 2018, we addressed a letter to Justice Makhubele (see Annexure 10) pointing out the 

following: 

56.1 Mr. Swartz has provisional findings against him by the Western Cape office of the Public 

Protector for maladministration, specifically the improper appointment of unqualified and 

unskilled persons to senior security positions;   

56.2 The Directorate for Priority Crime Investigation (DPCI) (“the Hawks”) in the Eastern Cape 

is investigating Mr Swartz (now the head of PRASA’s rail division) for organising the theft of 

rail lines and sleepers as well as corruption (Elliott CAS 35/02/2013); 

56.3 Earlier in his career, Swartz was found guilty by the City of Cape Town on 8 charges relating 

to an irregular tender and over-payment by R6m.  

56.4 At PRASA, Swartz appointed senior security staff members despite them lacking the 

necessary qualification, security clearance, firearms training and Private Security Industry 

Regulatory Authority registration (see Annexure 11 for further details on this.) 

56.5 Swartz is likely to face charges for a corrupt relationship with Spanish Ice, a “logistics 

company” used to transport the stolen PRASA assets.  

56.6 We are reliably informed that sufficient evidence on oath exists to suspend Swartz on grounds 

of sexual harassment, victimisation, intimidation, irregular procurement and corruption.  



 
 

15 

56.7 As shown above, PRASA was advised on 28 December of the need to suspend Swartz, before 

he was promoted.  

57 To date, we have not received any acknowledgment of, or reply to, our letter to Justice Makhubele that 

might provide a reasonable explanation for Swartz’s appointment and continued presence at PRASA. 

DECISION OF THE “INTERIM” BOARD UNDER JUSTICE MAKHUBELE TO SUSPEND 

PRASA’S LEGAL PANEL, ENDANGERING LEGAL PROCEEDINGS AGAINST LOOTING 

58 On 1 December 2017, the interim BoC, under the chairpersonship of Justice Makhubele, convened a 

special meeting at the PRASA Corporate Office in Hatfield in Pretoria, at which various resolutions 

were taken.  

59 One of these decisions was to suspend PRASA’s legal panel, i.e. the group of attorneys that had 

provided legal services to PRASA for years. These were, of course, the attorneys working on all of 

the above cases intended to recover funds looted from PRASA. Instead, the BoC decided, any legal 

services were to be sourced not through Group Legal Services, but through PRASA’s Supply Chain 

Management (SCM) department.  

60 This decision received strong opposition from professionals within PRASA. On 5 December 2017, 

PRASA’s Group Executive for Legal, Risk & Compliance, Martha Ngoye and General Manager for 

Group Legal Services, Fani Dingiswayo, sent Interim Chairperson Makhubele a 15-page memorandum 

(see Annexure 12) in which they detailed their strong objections to the Interim Board’s decision. They 

wrote: “We do not support the part of the draft resolution that states that procurement of legal services 

should be done through the SCM Department.” 

61 The memorandum expressed a number of fundamental concerns: 

61.1 It says that the Board resolution “appears to be a termination of the panel of attorneys and 

not a suspension thereof”. 

61.2 It says and that the decision ignores “the risks of not having a panel of service providers that 

service PRASA on a daily basis”. It explains: “There is always a need for legal advice and 

representation for project-related work, personal injury, labour issues that arise etc. It is not 

an exageration to indicate that this occurs almost daily. Without a list of service providers who 
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are immediately available to PRASA, the work of [Group Legal Services] GLS will be severely 

hampered.” 

61.3 That the Supply Chain Management (SCM) department to which the BoC has now delegated 

authority to procure legal services is in a “parlous state”, “paralysis” and that twice in three 

years the SCM Department showed itself to be “inept to procure a panel of attorneys”. They 

noted to the BoC that the SCM Department was event unable to provide PRASA with ink 

charges or paper for over a month. “Our view”, the memorandum states, “is that they cannot 

be entrusted with the responsibility to procure legal services almost every day.”  

62 #UniteBehind has reason to believe that the decision to disband the legal panel is partly intended to 

scupper the attempts detailed at paragraph 33 above, against companies such as Siyangena and 

Swifambo to recover looted funds.  

63 Further, #UniteBehind has received credible information and has reason to believe that the decision 

to disband the legal panel is partly intended to enable the settlement of all disputes with the S-

Investments (which included Siyaya) companies of Mr. Makhensa Mabunda.  

S-INVESTMENTS AND MAKHENSA MABUNDA 

64 S-Investments is a company whose sole director is Makhensa Mabunda, a former government official 

and erstwhile colleague of Lucky Montana, PRASA's former CEO. Mabunda and S-Investments 

control Siyaya and are strongly linked to Swifambo.  

65 Siyaya DB Consulting Engineers (Pty) Ltd (now in liquidation) and Siyaya Rail Solution (Pty) Ltd, are 

implicated in significant corruption and payments to them have been halted pending arbitration. The 

BoC’s apparent intention to forego the arbitration and settle — in favour of Mabunda and to the 

severe detriment of PRASA (and in disregard of the arbitration process underway before Justice FDJ 

Brand) — would in our view deprive PRASA of significant resources urgently required to address the 

crisis commuters face daily and is simply irrational.  

66 In our court papers we contend that the resolutions taken by the BoC are unlawful for the reason 

that they were taken by an ‘interim’ BoC that was unlawfully appointed and is improperly 

constituted; and further on the grounds that the resolutions themselves are irrational and accordingly 

unlawful because their impact would be to bury all corruption investigations, litigation and asset 
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protection. This would—indeed appears designed to—benefit entities such as Siyaya DB Consulting 

Engineers (Pty) Ltd and Siyaya Rail Solution (Pty) Ltd owned by Mr. Makhensa Mabunda.  

67 In recent weeks it has become common knowledge that Vossloh España (named changed to Stadler 

Rail Valencia in 2016 and now owned by the Swiss-owned Stadler Rail AG) the supplier of the too-tall 

locomotives to PRASA, made a series of payments between February 2014 and October 2015 totalling 

R75m as a kickback to Mabunda’s S-Investments.  

68 Swifambo Rail Leasing was the company Mabunda set up to purchase the locomotives from Vossloh 

España for PRASA. Swifambo was set up only a year before PRASA first advertised the tender and 

had no track record in the rail industry. It nevertheless won the R3.5bn tender.  

69 It is important to remember that Dr Popo Molefe stated on affidavit in 2016 that Vossloh España paid 

roughly R80m to an Angolan businesswoman, Maria Gomes, a friend of President Jacob Zuma, and to 

a local lawyer who'd introduced himself to Swifambo's managing director as a fundraiser for the ANC. 

This was allegedly done because Gomes had insisted that ten percent of the tender's value be paid to 

the ANC.  

69.1 Lucky Montana’s testimony to the Eskom inquiry has brought up this payment. He claimed 

it was initially demanded of him by Dr. Zweli Mkhize, the former Treasurer of the ANC, that 

10% of R465 million of the first payment that was due to Swifambo Rail Leasing be paid to 

him. Montana denies the payment was made and claims he met with Gomes who denied it as 

well. 

69.2 There can be little doubt that Montana’s partial truths revealed to the Eskom Inquiry is not 

whistle-blowing but in fact an attempt to cover-up that the criminal syndicate in PRASA is 

almost intact and that under his leadership and that of current Deputy Finance Minister Sfiso 

Buthelezi, they fiercely resisted a takeover by the Gupta syndicate.  

#UNITEBEHIND’S ATTEMPTS TO-DATE TO HAVE THE PROBLEMS ADDRESSED 

70 We make this submission to Parliament after having made numerous attempts to raise our concerns at 

all the appropriate levels: 

70.1 We have undertaken serious research and education into PRASA state capture (assisted by 
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whistle-blowers); 

70.2 We have educated ourselves and the need for a decent rail service.  

70.3 We have produced two podcasts that address state capture and its role in the increasingly 

unreliable, unsafe and undignified commuter rail service;   

70.4 We have created a pamphlet on the crisis (see Annexure 13);  

70.5 We hold monthly public meetings with activists from our affiliate organisations, engage 

regularly with commuter groups on social media platforms and have hosted workshops;  

71 We organised protests: 

71.1.1 On the 1st of November we occupied the NPA demanding the immediate arrest of 

President Zuma after the SCA reinstatement of corruption charges and the revealing 

of his corrupt relationship with Roy Moodley. Eight of our activists were arrested 

and held overnight, however all charges were eventually dropped.  This followed 

unsuccessful engagement with Shaun Abrahams, the National Director of Public 

Prosecutions by the UDF Veterans for more than two months; 

71.1.2 We have picketed outside of the Portfolio Committee on Transport;  

71.1.3 On the 30th of November 2017 we organised “The People’s Trial of Jacob Zuma 

and his PRASA Thieves” where we presented excerpts of evidence to over 2000 

people at Cape Town Station. 

71.2 We have sent letters to the following people: 

71.2.1 The Minister of Transport Mr. Joseph Maswanganyi (cc. Chairpersons of the 

Portfolio Committee on Transport and Standing Committee on Public Accounts) 

re. the Governance and Operational Emergency in Prasa/Metrorail – 18 October 

2017 (see Annexure 3). 

71.2.2 The Chairperson of the Standing Committee on Finance Mr Yunus Carrim re. the 

https://unitebehind.org.za/radio/
https://unitebehind.org.za/wp-content/uploads/metrorail-pamphlet-black-and-white.pdf
https://unitebehind.org.za/12238-2/
https://unitebehind.org.za/portfolio-committee-picket/


 
 

19 

Governance and Operational Emergency in Prasa/Metrorail – 8 December 2017 

(see Annexure 14). 

71.2.3  The Public Protector Advocate Busisiwe Mkhwebane re.  Urgent request for release 

of a report in the alleged maladministration, mismanagement and abuse of resources 

and irregular recruitment and labour processes by officials of Metrorail Western 

Cape most notably Mr. Mthura Swartz – 30 January 2018 (see Annexure 15). 

71.3 Letter of demand by our attorneys Bradley Conradie and Halton Cheadle to: 

71.3.1 The Minister of Transport Mr Joseph Maswanganyi re. the appointment of the 

interim BoC and the appointment of Cromet Molepo (see Annexure 16). 

71.3.2 To the Chairperson of the interim BoC Justice Makhubele re. the BoC’s resolution 

(see paragraph 59; Annexure 17). 

71.3.3 To the National Director of Public Prosecution Mr Shaun Abrahams re. 

appointing a special investigator and on the protection of PRASA assets – 25 

January 2018 (see Annexure 18).  

71.4 On 7 August 2017, the UDF Veterans group presented the NPA with a petition demanding 

that the NDPP urgently proceed with the prosecution of those involved in bribery, 

corruption and other related criminal activities in various institutions, which included 

PRASA. The NDPP, Shaun Abrahams, responded that the responsibility for investigating 

crime lies with police and the Hawks. However, section 22 of the Prevention and 

Combatting of Corrupt Activities Act 2004 empowers the NDPP to appoint a Special 

Director of Public Prosecutions to investigate, whenever the NDPP has reason to believe 

that there may be in any building or in the possession or custody or control of any person 

any property which may have been used, or is connected with the commission of an 

offence listed under Chapter 2 of the Act, or may be the proceeds of such an offence. Our 

attorneys wrote to NDPP Shaun Abrahams to explain this elementary legal point and to 

request that he exercise his powers accordingly (see Annexure 18). In that letter our 

attorneys named individuals that we believe, based on the evidence in reports by the 

Auditor General and Public Protector as well as the Swifambo judgment and other 

affidavits, have committed offences in terms of Chapter 2 of the Act, namely Mr Makhensa 
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Mabunda, Mr Mario Ferreira, Mr Roy Moodley, Mr Lucky Montana and Mr Sifiso 

Buthelezi, to name a few. We have advised the NDPP that should he not respond 

affirmatively we will be left with no choice but to bring an urgent application to compel 

him to do so. To date we have received no further response from the NDPP.  

71.5 On 18 December 2017 #Unite Behind and one of its affiliate organisations Equal Education 

launched legal proceedings against the Minister of Transport, the NPA and PRASA 

(regrettably, including Justice Makhubele in her capacity as Interim Board Chairperson of 

PRASA) and others (Case No. 23200/2017) in the Western Cape Division of the High Court. 

On 22 December 2017, Justice Siraj Desai postponed the hearing to 19 February 2018, which 

is less than two weeks away (see Annexure 19).  

CONCLUSION 

72 Thank you for giving this important issue your attention. It literally affects the daily lives of millions 

of people. These are poor and working-class people that the Constitution insists must be the state’s 

first priority.  

73 We intend to make this letter public one week from today, not in order to embarrass you but because 

we believe that in order to take the necessary action you will need public support.  

74 We hope you have a fruitful year and trust that this letter is received in the spirit of demonstrating 

our commitment towards building an equal and free society under the rule of law.  

Yours Faithfully, 

Members of the #UniteBehind Organising Secretariat 

 

 

Zackie Achmat      Zukiswa Vuka  
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Zelda Holtzman      Doron Isaacs 

 

 

 Madoda Cuphe      June Esau  

 

 

Noncedo Madubedube     Bruce Baigrie    

   

 

 

Reverend Alan Storey     Phumeza Mlungwana 

 

 

Barry James Mitchell        

  



 
 

22 

LIST OF ANNEXURES: 

1. Settlement Agreement between the Rail Commuter Action Group and 54 Others v Transnet 

Limited t/a Metrorail and 3 others [8232/2005] – 12 June 2009; 

2. Letter from PRASA’s Mr Ernest Hendricks, Regional Security Manager, to Mr Tiro Holele and 

PRASA’s Corporate Office – 31 May 2017; 

3. Letter from #UniteBehind to Minister of Transport Joe Maswanganyi re. the Governance and 

Operational Emergency at PRASA – 18 October 2017; 

4. Project Business Plan: Project entered into by and between: Transport for Cape Town (TCT) 

and the Passenger Rail Agency of South Africa – 22 January 2018; 

5. Letter from #UniteBehind demanding among other things an urgent safety and security plan to 

PRASA Western Cape’s Regional Manager, Richard Walker - on 12 January 2018; 

6. Rail Safety Regulator, State of Safety Report 2016/2017, pp 98 – November 2017; 

7. #UniteBehind, Rig, Conceal, Destroy and Falsify: How State Capture Happened at PRASA, 

#PRASALeaks – January 2018; 

8. Application for leave to appeal in the matter between Passenger Rail Agency of South Africa v 

Siyangena Technologies (PTY) LTD and 2 others [2016/7839] – 21 August 2017;  

9. Letter from ranking member of the Judiciary to #UniteBehind re. Justice Makhubele – 29 

January 2018; 

10.  Letter from #UniteBehind to Justice Makhubele re. the appointment of Mthura Swartz – 5 

January 2018; 

11. Progress Report: Alleged maladministration and mismanagement and abuse of resources and 

irregular recruitment and labour processes by officials of Metrorail Western Cape 

[001076/13/WC], Office of the Public Protector – 17 November 2015; 

12. Memorandum to the Chairperson of the Board of Control of PRASA from Group Executive: 

Legal, Risk and Compliance – 5 December 2017; 

13. #UniteBehind pamphlet for the #FixOurTrains campaign – 31 October 2017; 

14. Letter from #UniteBehind to Chairperson of the Standing Committee on Finance Yunus Carrim 

– 8 December 2017; 

15. Letter from #UniteBehind to Office of the Public Protector re. the release of final report (see 

Annexure 10) – 30 January 2018; 

16. Letter of demand from #UniteBehind attorneys to the Minister of Transport Joe Maswanganyi 

re. the appointment of the interim BoC and the appointment of Cromet Molepo – 8 December 

2017; 

17. Letter of demand from #UniteBehind attorneys to the Chairperson of the interim BoC Justice 

Makhubele re. the BoC’s resolution – 8 December 2017; 

18. Letter of demand from #UniteBehind attorneys to National Director of Public Prosecutions re. 

investigation and protection of PRASA property – 25 January 2018; 



 
 

23 

19. Notice of Motion and Founding Affidavit in the matter between #UniteBehind and Equal 

Education v the Minister of Transport and the Passenger Rail Agency of South Africa 

[23200/2017] – 18 December 2017. 


